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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )S Responsive to communication(s) filed on 12 January 2007 . 
2a)D This action is FINAL. 2b)£3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 14-32 is/are pending in the application. 

4a) Of the above claim(s) 21-32 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) ^ Claim(s) 14-20 is/are rejected. 
/)□ Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)^ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)IEl None of: 

1 .[3 Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Election/Restrictions 

Applicant's election with traverse of Group I, claims 14-20 and further election of 
ricinoleic monoethanolamine monosulphosuccinate salts in the reply filed on 
January 12, 2007 is acknowledged. Because applicant did not distinctly and 
specifically point out the supposed errors in the restriction requirement, the 
election has been treated as an election without traverse (MPEP § 818.03(a)). 

The requirement is still deemed proper and is therefore made FINAL. 

Claims 21-32 are withdrawn from further consideration pursuant to 37 
CFR 1.142(b) as being drawn to a nonelected invention, there being no allowable 
generic or linking claim. Election was made without traverse in the reply filed on 
January 12, 2007. Regarding the election of species of ricinoleic 
monoethanolamine monosulphosuccinate salts, the species was not found, 
however, the search was extended to include other active ingredients in claim 14. 

Claims 14-20 are presented for examination. 
Claim Rejections • 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 14-20 are rejected under 35 U.S.C. 112, second paragraph, as 

being indefinite for failing to particularly point out and distinctly claim the subject 

matter which applicant regards as the invention. 
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Claim 14 is rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Regarding claim that 14 recites the term PEG-20 in line 11 of the claim 
and PEG-15 stearyl ether in Iine13 of the claim, it is customary that the full name 
of the abbreviation be recited the first time the abbreviation is used in the claims. 
The meaning of every term used in a claim should be apparent from the prior art 
or from the specification and drawings at the time the application is filed. 
Applicants need not confine themselves to the terminology used in the prior art, 
but are required to make clear and precise the terms that are used to define the 
invention whereby the metes and bounds of the claimed invention can be 
ascertained. During patent examination, the pending claims must be given the 
broadest reasonable interpretation consistent with the specification. In re Morris, 
127 F.3d 1048, 1054, 44 USPQ2d 1023, 1027 (Fed. Cir. 1997); In re Prater, 415 
F.2d 1393, 162 USPQ 541 (CCPA 1969). 

Claims 15-20 are indefinite to the extent that they read on the rejected 
base claim. 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 
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A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

Claims 14-20 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Wright (US Pat. 5,547,677). Wright discloses antimicrobial oil-in-water emulsions. 
The emulsions can be used to inhibit the growth of a wide variety of infectious 
pathogens (see abstract; col. 2, lines 1-9; and col. 2, line 45 through col. 3, line 
2). Disclosed oils include sesame oil (see col. 3, lines 52-59; and claims 1, 4, 
and 6). While the reference is silent with respect to the amount of viable bacteria 
that would adhere to reconstructed epidermis after being treated with sesame oil, 
applicant is reminded that no more of the reference is required than it sets forth 
the substance of the invention. The claimed functional limitations would be 
inherent properties of the referenced compositions. As noted in In re Best (195 
USPQ 430 (CCPA 1977)), and In re Fitzgerald (205 USPQ 594 (CCPA 1980)), 
the mere recitation of newly discovered function or property, inherently 
possessed by things in prior art, does not cause claims drawn to those things to 
distinguish over prior art. In such a situation, the burden is shifted to the applicant 
to prove that subject matter shown to be in prior art does not possess 
characteristic relied on where it has reason to believe that functional limitation 
asserted to be critical for establishing novelty in claimed subject matter may be 
inherent characteristic of prior art; whether rejection is based on "inherency" 
under 35 U.S.C. 102, on "prima facie obviousness" under 35 U.S.C. 103, jointly 
or alternatively, burden of proof is same. 
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Claims 14-20 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Rockl et al (US Pat. 5,690,919). Rockl discloses deodorizing cosmetic 
compositions. The compositions comprise a mixture of lauric acid, a fatty 
substance, and other ingredients as the active principle for the selective 
reduction of coryneform bacteria or as a deodorant (see entire reference, 
especially the abstract; and col. 2, lines 60-67; and col. 3, lines 36-61). While the 
reference is silent with respect to the amount of viable bacteria that would adhere 
to reconstructed epidermis after the treatment regimen as specified in the instant 
application, it is the position of the examiner that the functional limitations would 
be inherently met by the referenced compositions. As noted in In re Best (195 
USPQ 430 (CCPA 1977)), and In re Fitzgerald (205 USPQ 594 (CCPA 1980)), 
the mere recitation of newly discovered function or property, inherently 
possessed by things in prior art, does not cause claims drawn to those things to 
distinguish over prior art. In such a situation, the burden is shifted to the applicant 
to prove that subject matter shown to be in prior art does not possess 
characteristic relied on where it has reason to believe that functional limitation 
asserted to be critical for establishing novelty in claimed subject matter may be 
inherent characteristic of prior art; whether rejection is based on "inherency" 
under 35 U.S.C. 102, on "prima facie obviousness" under 35 U.S.C. 103, jointly 
or alternatively, burden of proof is same. 
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Claims 14-20 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Deckner et al (US Pat. 5,989,536). Deckner discloses personal cleansing 
compositions. A disclosed cleansing composition according to Deckner includes 
SEPIGEL 305, a mixture of polyacrylamide and C13-14 laureth-7 (see col. 23, 
line 44 through col. 24, line 46). The compositions are used for the treatment of 
acne (see col. 2, lines 25-55). While the reference is silent with respect to the 
amount of viable bacteria that would adhere to reconstructed epidermis after the 
treatment regimen as specified in the instant application, it is the position of the 
examiner that the functional limitations would be inherently met by the referenced 
compositions. As noted in In re Best (195 USPQ 430 (CCPA 1977)), and In re 
Fitzgerald (205 USPQ 594 (CCPA 1980)), the mere recitation of newly 
discovered function or property, inherently possessed by things in prior art, does 
not cause claims drawn to those things to distinguish over prior art. In such a 
situation, the burden is shifted to the applicant to prove that subject matter shown 
to be in prior art does not possess characteristic relied on where it has reason to 
believe that functional limitation asserted to be critical for establishing novelty in 
claimed subject matter may be inherent characteristic of prior art; whether 
rejection is based on "inherency" under 35 U.S.C. 102, on "prima facie 
obviousness" under 35 U.S.C. 103, jointly or alternatively, burden of proof is 
same. 
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Correspondence 



Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Donna Jagoe whose telephone number is 
(571) 272-0576. The examiner can normally be reached on Monday through 
Thursday from 9:00 A.M. - 3:00 P.M.. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Ardin Marschel can be reached on (571) 272-0718. The 
fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. U / | 



Donna Jagoe 
Patent Examiner 
Art Unit 1614 




May 25, 2007 



ARDIN H. MARSCHEL 
SUPERVISORY PATENT EXAMINER 




